UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
HEI GHTS BAN CORPCRATI QN, Case No. 86-2193-C J

Debt or. Chapter 11

ORDER ON MOTI ON TO CONVERT

Peopl es Bank of Bloom ngton, Illinois (Peoples) and Mercantile
Bank Nati onal Association (Mercantile) noved to convert this Chapter
11 case to a Chapter 7 case on Septenber 1, 1987. The notion was
heard in Des Mines, lowa on Cctober 27, 1987. Robert A. Ganble and
Jul i e Johnson Ml ean appeared on behalf of the debtor. Francis X
Buckl ey, Jr. appeared on behalf of Mercantile. Mk D. Walz and
WIlliam T. Hundman appeared on behal f of Peoples. At the hearing,
the court ordered the parties to brief the matter and to submt a
stipulation of facts by Novenber 27, 1988. |If a factual dispute
arose, the parties were directed to notify the court for an
evidentiaty hearing. The court scheduled a further hearing on March
16, 1988. The aforenentioned individuals appeared at the hearing and
submitted a stipulation of facts. Al so present at the hearing was
F.L. Burnette, Il appearing on behalf of Brenton National Bank
(Brenton).

Peopl es and Mercantile contend that they are the only
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noni nsi der inpaired creditors in this case and, because they have
voted and will continue to vote against the plan subnmtted by the
debtor, the debtor will not satisfy the requirenents of 11 U S.C
section 1129(a)(10). Accordingly, they argue that the debtor wll
not be able to invoke the so called "cram down" provisions of 11
U S.C section 1129(b). Both creditors nmaintain that conversion of
the case to one under Chapter 7 would be in their best interests as
contenplated by 11 U S.C. section 1112(b). Debtor argues that
Brenton hol ds a claimagainst the estate, is inpaired under the plan
and is not an insider. Peoples, Mercantile and the debtor have
filed briefs. The matter is fully submtted'.

FACTS

The debtor, a one-bank hol di ng conpany, filed for Chapter 11
relief on August 8, 1986. The three sharehol ders are John A
Wtner, Janet S. Wtnmer, and Sam Hovey. These individuals serve as
officers and directors of the debtor. The debtor owes John Wt ner
$10, 257.00 plus interest from Novenber 15, 1986. The debt is
unsecur ed.

The debtor owns approxi mately 86% of the issued and outstandi ng
stock of First Security Bank of Mackinaw (First Security). To
finance the purchase of the stock, the debtor borrowed from Peopl es.
To secure the indebtedness, the debtor granted Peoples a security
interest in the stock of First Security. On October 9, 1986 Peopl es

filed a proof of claimin the amobunt of $387, 478.70.
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The debtor is indebted to Mercantile by virtue of a certain

debenture issued by the debtor originally to Hill Dodge Limted,

anot her bank hol di ng conpany owned by John Wtner. The debenture was
pl edged as col lateral for $140, 000. 00 which H Il Dodge Limted
borrowed from Peopl es Bank in 1980. Subsequently, the | oan and
debenture were assigned to Mercantile, which paid off Peoples. The
debt isunsecured.

The parties stipulated to the follow ng facts:

1. On February 17, 1983, John A Wtner,
Janet S. Wtner, Janet S. Wtner as custodi an
for John AL Wtner |1, and Janet S. Wtner as
custodian for R Scott Wtner (the "Pledgors")
executed a certain Pledge and Security Agreenent
in favor of Brenton National Bank of Des Mi nes
("Brenton Bank") covering 250 shares of the
capital stock of the Debtor and 3,801 shares of
the capital stock of First Security Bank of
Macki naw, Illinois, and other collateral. At
the sane tine, the Debtor executed a certain
Hypot hecati on Agreement and stock power covering
the stock of First Security Bank of Macki naw,
II'linois. True and correct copies of the Pl edge
and Security Agreenent and Hypot hecati on
Agreement and stock power are attached to the
Proof of Claimfiled herein by Brenton Bank as
anended (the "Brenton Proof of Claim'). The
Pl edge and Security Agreenent and Hypot hecati on
Agreement and stock power were given as
coll ateral security for certain debts and
obligations of John A. Wtner and Janet S.
Wtmer to Brenton Bank in the aggregate anount
of $1, 308, 000.00. A Financing Statenent
covering said stock, a true copy of which is
attached to the Brenton Proof of Claim was
filed with the Secretary of State of Illinois on
March 21, 1983.

2. At a neeting held in the offices of
Ahl ers, Cooney, Dorweiler,
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Al |l bee & Haynie in Des Mdines, lowa, in the
spring of 1985, representatives of Peoples Bank
of Bloom ngton, Illinois ("Peoples Bank") were
advi sed by Robert MKee, then an officer of
Brent on Bank, that Brenton Bank clained a lien
upon the stock of First Security Bank of
Macki naw, Illinois, owned by the Debtor and a
lien upon the stock of the Debtor owned by John
A. Wtner and Janet S. Wtner. Peoples Bank was
further advised of the claimof Brenton Bank

in aletter dated May 29, 1985, from
Attorney Tom Stanberry of the Ahlers Law Firmto
M. Anderson of Peoples Bank. A copy of that
letter is attached to this Stipulation marked
Exhibit "A" and by this reference nmade a part
hereof. Neither Peoples Bank nor any officer or
agent of Peopl es Bank had any know edge of the
Hypot hecati on Agreenment dated February 17, 1983,
or the stock power, each of which are attached
to the Brenton Proof of Claim until March 15
1988.

3. In the fall of 1985, representatives
of Peoples Bank orally requested representatives
of Brenton Bank to subordinate the security
interest clainmed by Brenton Bank to a new
security interest to be granted by John A
Wtner and Janet S. Wtner in favor of Peoples
Bank to secure the refinancing of a $98, 000. 00
personal note executed by John A. Wtner and
Janet S. Wtner payable to the order of Peoples
Bank. Shortly thereafter, that request was
orally refused by Brenton Bank.

4. On April 13, 1987, in settlenent of
the debts and obligations of John A Wtner and
Janet S. Wtner to Brenton Bank in an amount in
excess of $1,875,000.00, John AL Wtnmer, Janet S.
Wtmer and Brenton Bank executed a Settl enent
Agreement, a true copy of which is attached to
the Brenton Proof of Claim(the "Brenton
Settl ement Agreenent"), a true copy of the
Brenton Settl enment Agreenent is also attached
hereto as Exhibit B. Follow ng the
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execution of the Brenton Settlenent Agreenent,
Fi nancing Statements were filed with the
Secretary of the State of Iowa on May 23, 1987,
and with the Secretary of State of Illinois on
June 4, 1987. True copies of the Financing
Statenents are attached to the Brenton Proof of
daim

5. The Prom ssory Notes payable by the
Debtor to John A. Wtner described in the
Brenton Settl enent Agreenent were previously
delivered to, and rermain in the possession of,
Peopl es Bank, all as identified in the Security
Agreenent executed by John A, Wtner and Janet
S. Wtnmer in favor of Peoples Bank dated August
2, 1985.

6. Except for the above-described oral
and witten notification of the security
interest clained by Brenton Bank, Peoples Bank
was given no specific instructions or directions
by Brenton Bank regarding the stock of First
Security Bank, Mckinaw, Illinois, and the stock
of the Debtor which had been in the possession
of Peopl es Bank since February 1980.

The debtor's first plan was filed on February 17, 1987.

It classified and designated clains and interests as foll ows:

Class 1: Adm ni strative clainms (nonvoting);

Cl ass 2: Peopl es' clai mof $415,000. 00 secured by First
Security stock (voting inpaired);

G ass 3: Mercantile's unsecured clai mof $140,000.00 (voting
i mpai red);

C ass 4: John A. Wtner's unsecured claimof $10, 257. 00
(voting inpaired); and

Cl ass 5: Common st ockhol ders' interests (voting inpaired).

The C ass 4 cl aimholder (John Wtner) accepted the plan.



The Class 5 interest holders (John Wtner, Janet Wtner and



Sam Hovey) accepted the plan. Peoples and Mercantile rejected the
pl an.

At the July 14, 1987 confirmation hearing, the debtor submtted
an anmended pl an which contained essentially the sane cl assification
and designation of clains and interests as in the original plan.

Upon representations nmade by debtor's counsel, the court directed
that the amended plan be circul ated and new ball ots be issued.
Peopl es and Mercantile rejected the anended plan. Sam Hovey accepted
the anended plan as a Class 5 interest holder. John and Janet W tner
did not vote in any class. Brenton filed an acceptance ballot as a
Class 5 interest holder on October 22, 1987 and amended the ballot on
Decenber 9, 1987 to indicate it was al so accepting the amended pl an
as the holder of the Class 4 claim

Brenton was not listed on the debtor's schedul es nor treated
under the terns of the plan or the amended plan. The original ball ot
indicated that Cass 4 "consists of the unsecured claimof John A
Wtmer in the principal sumof $10,257.00 plus interest from Novenber
15, 1986" and that Class 5 "consists of the present common
st ockhol ders of the Debtor”. The anended ball ot added the foll ow ng
to Class 4: "This claimhas been assigned to Brenton National Bank of
Des Moines as security for indebtedness in the principal sum of
$200, 000. 00 secured by the Debtor's stock of First Security Bank."

The anended bal |l ot added the following to
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Class 5: "The sharehol der interests of John A. Wtnmer and Janet S.
Wtner have been assigned to Brenton National Bank of Des Mines as
security for indebtedness in the principal sumof $200,000.00 secured
by the Debtor's stock of First Security Bank."

DI SCUSSI ON
11 U.S.C. section 1129(a) provides that a court shal

confirma plan only if certain requirenents are net.
Paragraph 10 of that subsection states:

If a class of clains is inpaired under the

pl an, at |east one class of clains that is

i mpai red under the plan has accepted the plan,
determ ned wi t hout including any acceptance of
the plan by any insider.

11 U. S. C 1129(a)(10) (enphasis added). Having at | east

one inpaired class that has voted in favor of the plan becones
critical when any inpaired class has rejected the plan. That is
because paragraph 8 of section 1129(a) requires that "[w]ith respect
to each class of clainms or interests--(A) such class has accepted the
plan; or (B) such class is not inpaired under the plan". 11 U S.C. S
1129(a)(8). The only possible way around paragraph 8 is to invoke
and to satisfy the "cram down" provisions of 11 U S.C. section
1129(b). However, before the court can consider the nmerits of the
pl an treatnment under subsection (b), it nust find that paragraphs 1
through 7 and 9 through 12 of subsection (a) have been satisfied. 11

U S.C. section 1129(b)(1) states:
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Not wi t hst andi ng section 510(a) of this title, if
all of the applicable requirenents of subsection
(a) of this section other than paragraph (8) are
nmet with respect to a plan, the court, on
request of the proponent of the plan, shal
confirmthe plan notw thstanding the

requi rements of such paragraph if the plan does
not discrimnate unfairly, and is fair and
equitable, with respect to each class of clains
or interests that is inpaired under, and has not
accepted, the plan. (Enphasis added.)

Under the facts of this case, two inpaired classes have rejected
t he anended plan. Accordingly, the debtor nust establish that an
i npai red class of clains, exclusive of any insider votes, has
accepted the anmended pl an.

Clearly, the designation of Class 5 in the original and amended
plan and in the original and anended ballots is one of equity
interests, not clains against the estate as contenpl ated by section
1129(a) (10). An assignnment of such interests cannot transformthem
into the necessary clainms. Cass 4 does consist of an unsecured
claimbut is that of an insider. The parties do not cite and the
court has not found any dispositive case | aw regardi ng whet her the
assignee of an insider claimis deened to be an insider for purposes
of section 1129(a)(10).

11 U. S.C. section 101(30)(B) defines an "insider" in the
corporate context as including the director of the debtor, an officer
of the debtor or a person in control of the debtor, a partnership in
whi ch the debtor is a general partner, a general partner of the

debtor, or a relative of a
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general partner, director, officer, or person in control of the
debtor. The debtor contends that Brenton does not fall within the
anmbit of section 101(30).

The legislative history of section 101(30)(B) states that "[a]n
insider is one who has a sufficiently close relationship with the
debtor that his conduct is made subject to closer scrutiny than those
dealing at arns length with the debtor”". S. Rep. No. 95-989, 95th
Cong., Ist Sess., 25, reprinted in 1978 U.S. CODE CONG & ADM N.

NEWS 5787, 5810. Persons not specifically defined but of simlar

type also can be "insiders". 1Inre Blesi, 43 B.R 45, 48 (Bankr. D

M nn. 1984); see also, Matter of Mntanino, 15 B.R 307, 310 (Bankr.

D. N.J. 1981)("use of the word "includes' in the definition of an
insider is not alimting term..").

Under these authorities the court concludes that Brenton is an
"insider" for purposes of section 1129(a)(10). Wether the court
focuses on Class 4 or Class 5, there is no doubt that the Wtners are
insiders as they are officers and directors of the debtor. Brenton's
interest in the debtor is derived solely fromthe fact that the
Wtners offered their sharehol der interests in the debtor and the
debtor's stock in First Security to Brenton as security for a
personal | oan. The principals of the debtor as grantors of the
security interest and Brenton as holder of that security interest are
so interlocked that the interests of the Wtners and Brenton are

i ndi stinguishable with respect to



10

t he debtor for purposes of 1129(a)(10).

If the court were to accept the debtor's theory, the operation
of section 1129(a) woul d be seriously underm ned. Debtors unable to
obtain the acceptance of an inpaired creditor sinply could assign
insider clains to third parties who in turn could vote to accept.
This the court cannot permt.

At the tinme of the last hearing, the debtor asked the court for
perm ssion to anmend further its plan. This tine the debtor seeks to
add to its argunents that Brenton had a prepetition claimby virtue
of the transaction with the Wtnmers in 1983. Wthout ruling on the
nerits of the various argunents advanced by the debtor and by Peopl es
and Mercantile with respect to the validity of any prepetition claim
the court observes that its conclusion that Brenton is an insider due
to the sufficiently close relationship between Brenton and the debtor
via the principals of the debtor under the facts of the case and
based on policy grounds woul d not be affected by any favorable
finding for the debtor on the status of the prepetition claim
Hence, the court will not continue the pending matter to entertain
debtor's further anendnment at this very late date in the
reorgani zati on process.

G ven that Brenton is an insider, its acceptance vote cannot be
counted for purposes of section 11299a)(10). Peoples and Mercantile

are the only noninsider inpaired
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claims. They have indicated they will not vote for any plan the
debtor m ght put forward. Therefore, it is clear no plan can be
ef f ect uat ed.

Peopl es and Mercantile ask that the case be converted to a
Chapter 7 case. Taking into consideration the record as a whole and
the conplexity of the various transactions, the court concl udes that
conversion is in the best interest of the creditors and the estate.

ORDER AND CONCLUSI ON

WHEREFORE, based upon the foregoi ng di scussion, the court finds
that Brenton is an insider for purposes of 11 U S. C section
1129(a) (10) and that the debtor is unable to effectuate a plan.
Pursuant to 11 U. S.C. section 1112(b), the court further finds that
conversion to a Chapter 7 case is in the best interests of the
creditors and the estate.

THEREFORE, Peoples' and Mercantile's notion to convert is
gr ant ed.

Signed and dated this 9th day of June, 1988.

LEE M JACKW G

CH EF U.S. BANKRUPTCY JUDGE



